
August 9, 2013 
 
Ms. Jan K. Yamane 
Acting State Auditor 
Office of the Auditor 
465 S. King Street, Room 500 
Honolulu, Hawai‘i 96813-2917 
 
Dear Ms. Yamane: 
  
This responds to the draft of the State Auditor’s 2013 report titled “Audit of the Office of 
Hawaiian Affairs and Report on the Implementation of State Auditor’s 2009 Recommendations.”  
The Office of Hawaiian Affairs thanks your staff for its diligent work and appreciates your 
recommendations.  
 
As requested, we have limited this response, to be included in the audit report, to no more than 
five (5) pages.  We appreciate your office retaining our original response dated August 2, 2013 
and trust that you will make it available upon request.  We will also post our original response to 
the draft audit on our website at www.oha.org once your office has officially released its report. 

 

Finding: Trustees’ vote in favor of Gentry acquisition violated OHA investment policy. 
 
OHA strongly disagrees with this finding and requests that it be deleted in its entirety from the 
Audit Report because it is based on untrue and unsubstantiated information.  Further, it ignores 
key facts as well as the context and intent of the Board of Trustees’ (Board) actions.  We are 
dismayed that the Audit Report ignores the following key facts: 

o The State Ethics Commission exonerated and vindicated the OHA Trustee of any 
violation of the State Ethics Code. 

o OHA’s Chief Executive Officer (CEO) was solely responsible for selecting the financing 
for the Gentry Pacific Design Center (GPDC).  Trustees delegated all the financing 
decisions to the CEO and were never involved in the selection nor did they influence the 
process. 

o The CEO entertained financing proposals from three major banks in Hawaiʻi.  A letter 
from one of the banks dated June 22, 2012 indicates that no financial institution had been 
selected as of that date. 

 
A complaint was brought before the State Ethics Commission based on the Trustee’s vote on the 
Board’s June 7, 2012 Motion.  Trustee S. Haunani Apoliona received a letter from the 
commission exonerating her from any wrongdoing.  The letter is attached to this response. (See 
Attachment A.)  In the letter, Executive Director and General Counsel Leslie H. Kondo wrote, 
“The commission has determined that the evidence does not support a conclusion that your 
actions violated the State Ethics Code and, thus, has closed its investigation into this matter.”   
 

http://www.oha.org/
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Although the Audit Report claims that “we defer to the commission on whether the trustee’s vote 
violated state ethics law,” it does not “defer” at all.  Rather, it goes on to pillory the Trustee by 
conflating the unfounded “ethics violation” into speculation that the “trustee’s actions may 
damage OHA’s reputation and undermine the agency’s credibility with beneficiaries and the 
public.”  If the Audit Report really “defers” to the State Ethics Commission, the finding of a 
violation of policy and state law must be abrogated and entirely deleted from the Audit Report as 
it is untrue, unsubstantiated by facts, and wrong as a matter of law. 
 
On June 7, 2012, the Board was again asked to approve the acquisition of GDPC by specifically 

directing the CEO to submit a revised offer and delegating to the CEO responsibility to “seek 
the best financing available (on terms most favorable to OHA).”  There was no mention of any 
specific financing proposal.  The decision on financing was made solely by the CEO without 
Trustee involvement or further Board direction and therefore, the Audit Report’s claim that “the 
board later chose the bank of which the other trustee was a director to finance the acquisition” is 
wrong and unsupported by any facts whatsoever.  The Trustees never made that decision. 
 
After the June 7

th
 vote, OHA staff continued to explore financing options from three major banks 

in Hawai‘i (See “Gentry Pacific Design Center Financing Timeline” which is Attachment A to 
Exhibit #3 to OHA’s response dated August 2, 2013 and on file with the State Office of the 

Auditor).  In addition, the Bank of Hawai‘i’s June 22, 2012 letter expressing continued interest in 

the financing of OHA’s acquisition of GPDC demonstrates that no financial institution had been 

selected as of that date.  The letter is attached to this response.  (See Attachment B.) 
 
The Audit Report takes an extreme position on the question of whether a Trustee has a 
“perceived conflict of interest”.  We agree that genuine conflicts of interests and the reasonable 
perception of a conflict must be avoided.  In fact, Trustees regularly recuse themselves from 
votes where there is a reasonable perception of a conflict.  Here, however, the Trustee involved 
voted only to authorize the acquisition of property and delegate the details of the transaction to 
the CEO.  The Audit Report seems to interpret a “perceived conflict of interest” to mean any 
imagined conflict of interest.  This extreme interpretation would make it difficult for the Board in 
many instances to obtain a quorum and conduct its business--even where no conflict exists.  
Your prediction noting “the likelihood [that] similar conflicts will increase, particularly for 
trustees involved in banking, real estate, and professional services firms that stand to benefit 
from the project” is erroneous, inasmuch as there was no conflict evidenced in this case.  As 
policy makers, OHA Trustees are expected to possess a high level of knowledge and experience.  
Trustees often bring with them an expansive network of business and community connections, 
including decision-making authority in other capacities and access to financial resources outside 
their role as OHA Trustees.  OHA’s Trustees and Administration take great exception to the 
report’s insinuation that the very traits that allow OHA Trustees to be effective policy makers 
hinder their ability to be effective AND ethical civil servants to our Native Hawaiian 
beneficiaries.  Certainly this case and this vote are examples of a Trustee acting carefully, 
prudently, and without a doubt, ethically. 
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OHA’S LAND AND PROPERTY 
 
The mandate of the Office of Hawaiian Affairs (OHA) is to raise a nation through stewardship of 
Hawai‘i’s people (lähui) and environmental resources (‘äina).  ‘Äina has always been considered 
an integral part of Native Hawaiian identity and overall well-being.  ‘Äina is instrumental in 
helping OHA to best address its mission and obligates us to preserve and protect Hawai‘i’s 
fragile cultural and natural resources while balancing complementary asset resources. 
 

Finding: OHA’s real estate vision, mission, and strategy is not supported by board-adopted 

land policies. 
 
OHA’s Board of Trustees adopted a comprehensive Real Estate Vision, Mission, and Strategy 
(REVMS) in 2007.  The Auditor also points out Trustees adopted an investment policy 
governing certain real estate investments in 2010.  This Hawai‘i Direct Investment Policy 
(HDIP) was never intended to replace the REVMS, but to supplement it.  The HDIP was adopted 
for the very limited purpose of using OHA’s financial asset portfolio to purchase first a corporate 
office building to serve as OHA’s headquarters.  As such, the board-adopted policy was not 
abandoned but remains in force. 
 
Until 2012, all of OHA’s land holdings were acquired to help protect lands with cultural 
significance and biocultural resources.  While there had been proposals to settle past-due ceded 
land revenue claims with the state with land valued at $200 million, OHA could not anticipate 
whether or when a settlement could be reached.  The Auditor notes that while a consultant 
recommended Land and Property staff be bolstered in 2008, the Trustees prudently decided to 
wait until it was known which types of land it would receive.  It was not until five years later that 
OHA received lands that require additional staff.  Once the Kaka‘ako Makai land settlement was 
approved by the state, the Trustees quickly approved additional positions to manage its land 
holdings.  
 

Finding: Significant stewardship expenses are not offset by revenue from OHA’s real estate 

portfolio. 
 
Prior to 2012, OHA acknowledges its land portfolio was skewed to preservation land.  Given the 
importance of ‘äina to our culture and the Native Hawaiian people, there are times when OHA 
will acquire land where the primary purpose is preservation of our ‘äina and rights; therefore, the 
goal of financial return and financial sustainability on these lands must be balanced without 
compromise to this primary purpose.  OHA views the Auditor’s finding that “high-maintenance 
properties drain OHA resources” as an inherent difference of values. 
   
However, given the importance of ‘äina and its connection to Native Hawaiian culture and 
people, OHA intends to further develop our land policies to integrate cultural and commercial 
values that best support our lähui.   
 
With the acquisition of commercial properties in 2012, OHA is in the process of balancing its 
portfolio.  The audit criticizes OHA for a six-year lag time between the acquisition of the legacy 
lands and the commercial properties, however given the need to find the most prudent 
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investments, do the required due diligence, and in the case of Kaka‘ako Makai, shepherd the 
acquisition through the political process, OHA believes the lag time was reasonable. 
 
OHA GRANTS PROGRAM 
 
The audit of the OHA grants program by the State of Hawai‘i Office of the Auditor covers the 
three-year audit period from July 1, 2009 – June 30, 2012.  OHA sincerely appreciates the intent 
of the audit and views the recommendations contained within its report as an opportunity to 
improve its grants program.  
 

Finding: Ineffectual oversight continues to plague grants program, hampering trust fund 

transparency and accountability. 
 
On September 10, 2009, OHA’s Board of Trustees approved its 2010-2016 Strategic Plan to 
include its Mission, Vision, Values, Roles, six Strategic Priorities, and ten Strategic Results 
while defining its roles as Advocate, Researcher, and Asset Manager.  The approval of its 
Strategic Plan led to the eventual restructure of the organization as noted in the Auditor’s Report 
on pages 3-5.  This restructure resulted in the formation of the Transitional Assistance Program 
(TAP), which included four (4) grants specialist devoted to all aspects of the grants process.   
 
Since the restructure, OHA has continued its evaluation of the TAP program, as the Community 
Grants were redefined to bring it in line with the new Strategic Priorities.  The new Strategic 
Plan demands that results be measurable.  
 
OHA has identified many of the same concerns expressed by the Auditor.  As a result, OHA has 
been focusing on the development of accountability and monitoring measures.  Since July 1, 
2012, OHA has taken steps to implement many changes that address the same concerns raised in 
the report.  The last two years of grant funding focused on program improvements, quality, 
effectiveness, transparency, and process efficiency. 

 
Changes implemented over this period included: (a) New solicitation template, (b) New process 
for evaluating proposals, (c) Implementation of performance-based contract conditions (for 
income-related contracts), and (d) Creation of Grants Standard Operating Procedures (SOP). 
 
We believe our oversight of the Community Grants program to be effective, but we also 
recognize there is always room for improvement.  We will consider the rest of the 
recommendations, and adopt them as necessary. 
 
OHA has also recognized the need for increased transparency.  In December 2012, our Annual 
Report was included in Ka Wai Ola o OHA, which has a circulation of 60,000. In addition, it is 
also available online.  The report has a summary of all Community Grants.  In May 2013, we 
published a summary of all Community Grants just after the Trustees approved them.  
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GENERAL COMMENTS 
 
On page 18, the Audit Report notes OHA spent $5.58 million for management of Waimea 
Valley.  That appears to include money spent after the time period covered by the audit and costs 
unrelated to Waimea Valley.  Our records indicate the cost was approximately $2.9 million.   
 
On page 19, the Audit Report reports OHA spent $11 million for “rock-fall mitigation and other 
needed improvements to Waimea Valley.”  Our records indicate the cost was approximately 
$3.87 million.  
 
OHA’S IMPLEMENTATION OF STATE AUDITOR’S 2009 RECOMMENDATIONS 
 

Finding: The Office of Hawaiian Affairs has taken steps to implement most of the 

recommendations contained in our 2009 audits. 
 
The Audit Report properly reflects OHA’s implementation of the State Auditor’s 2009 
recommendations.  For those recommendations relating to OHA’s Information Technology 
Framework that remain “open but in progress,” OHA Trustees remain committed to reviewing 
and approving the framework upon official presentation by Administration.  For those 
recommendations relating to OHA Trustees’ oversight of investment management that remain 
“open and not likely to be pursued,” OHA Trustees continue to take very seriously all 
recommendations relating to our fiduciary responsibilities. 
 
CONCLUSION 
 
OHA will continue to work to strengthen the agency for the benefit of all Native Hawaiians, and 
as such, we are continually looking for ways to improve. Our Land Program continues its 
commitment to preservation and protection of our ‘äina and rights, while growing our financial 
returns as we seek self-sufficiency.  Our Grants Program is part of a broader effort at OHA to 
work closely with community-based organizations that improve conditions for Native 
Hawaiians.  We hope that the Office of the Auditor will consider our response, correct errors, 
and revise the report as suggested. 
 
 
     Sincerely, 
 
 
     Colette Y. Machado, Trustee 

Chairperson, Board of Trustees 
  
c:  OHA Board of Trustees 
     OHA Ka Pouhana, Chief Executive Officer 
 
Enclosures: 
Attachment A – Hawai‘i State Ethics Commission letter dated April 11, 2013 
Attachment B – Bank of Hawai‘i letter dated June 22, 2012 


